STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

IN RE: FLORI DA MUNI Cl PAL POAER )
AGENCY TREASURE COAST ENERGY )
CENTER PONER PLANT SI TI NG ) Case No. 05-1492EPP
APPLI CATI ON NO. PAO5-48. )
)

RECOVMVENDED ORDER

Pursuant to notice, a formal hearing was held in this
matter on February 8, 2006, in Fort Pierce, Florida, before the
Division of Administrative Hearings, by its assigned

Adm ni strative Law Judge, Donald R Al exander

APPEARANCES:
For Fl orida Dougl as S. Roberts, Esquire
Muni ci pal Power Hopping G een & Sans, P.A
Agency: Post O fice Box 6526

Tal | ahassee, Florida 32314-6526

For Depart nment Scott A. Goorland, Esquire
of Environnental Departnment of Environnmental Protection
Prot ecti on: 3900 Commonweal t h Boul evard

Mai |l Station 35

Tal | ahassee, Florida 32399-3000

For St. Lucie Heat her Young, Esquire
County: 2300 Virginia Avenue
Third Fl oor Annex
Fort Pierce, Florida 34982-5632

STATEMENT OF THE | SSUE

The issue to be resolved in this portion of the power plant
site certification proceeding is whether the site for the

proposed Treasure Coast Energy Center (TCEC) is consistent and



in conpliance with the applicable | and use plans and zoni ng
ordi nances of St. Lucie County (County), Florida, pursuant to
Section 403.508(2), Florida Statutes (2005)!.

PRELI M NARY STATEMENT

Thi s proceedi ng was conducted pursuant to the Florida
El ectrical Power Plant Siting Act (PPSA), codified in Part Il of
Chapter 403, Florida Statutes, and Florida Adm nistrative Code
Chapter 62-17 to consider Florida Minicipal Power Agency's
(FMPA) application for power plant site certification of the
TCEC Project. On April 14, 2005, FMPA filed with the Departnent
of Environnental Protection (Departnent) an application for site
certification for the Project. By agreenent of the parties,
this |land use hearing was scheduled to be held on February 8,
2006, as part of the final certification hearing also held on
the sane date. However, separate Recommended Orders are being
rendered as to the | and use and certification portions of the
hearing. This Recommended Order addresses the |and use issues.

After appropriate notice by the Applicant and the
Departnent, the consolidated | and use and certification hearing
was held on February 8, 2006, in Fort Pierce, Florida. The
heari ng was conducted, in part, for the purpose of receiving
evidence as to whether the Project site was in conpliance wth

the local |and use plans and zoning regul ati ons of the County.



On February 6, 2006, FMPA and the County filed a
Stipul ation addressing | and use and zoning issues. The
Stipulation indicated that the County and FMPA agreed that the
site for the Project is consistent and in conpliance with the
County's future | and use map desi gnati ons and zoni ng ordi nances
and approval s.

At the hearing, FMPA presented four expert w tnesses who
offered testinony in the follow ng areas: Janes Hay, Project
overview, Stanley A Arnbruster, design of plant and associ at ed
facilities; J. Mchael Soltys, Project site conditions; and
Dennis J. Murphy, land use planning. Also, it offered FMPA
Exhibits 1 through 15, which were received in evidence.

The Departnent presented Hamlton S. Oven, Jr., who is the
Departnment Admi nistrator for the Siting Coordination Ofice and
was accepted as an expert. Also, it offered Departnent Exhibits
1 and 2, which were received in evidence.

A single set of exhibits was tendered and used at the
hearing for both the | and use and certification portions of the
heari ng; however, as noted above, separate Reconmended Orders
are bei ng rendered.

The County presented no wi tnesses and no exhibits. No

ot her party participated in this hearing.



Opportunity was afforded for nenbers of the general public
to appear. One nenber of the public, Elie J. Boudreaux, |11,
who is Director of the Fort Pierce Uilities Authority, offered
sworn oral comments in support of the Project. No party or
menber of the public offered testinony or evidence contrary to
the conclusion that the site for the Project is consistent and
in conpliance with |ocal |and use plans and zoni ng ordi nances of
t he County.

Notice of the consolidated | and use and site certification

heari ng was published by FMPA in the Fort Pierce Tribune, a

| ocal newspaper of general circul ation, on Decenber 22, 2005.
Notice of the land use and certification hearing was al so
publ i shed by the Departnent on its Oficial Notices website on
Decenber 16, 2005, pursuant to Section 120.551, Florida
St at ut es.

The Transcript of the hearing was filed on March 1, 2006.
On March 20, 2006, a Joint Proposed Recommended Order was filed
by FMPA, the Departnent, and the County, and it has been
substantially used in the preparation of this Recormmended Order.

FI NDI NGS OF FACT

Based upon all of the evidence the follow ng findings of

fact are determ ned:



1. FMPA is a joint action agency created under Florida | aw
and conprises twenty-nine nunicipal electric utilities across
Florida. It was created to allowits nenber utilities to
cooperate with each other on the basis of nutual advantage
t hrough the financing, construction, ownership, and operation of
el ectrical generating resources. FMPA is governed by a Board of
Directors consisting of one representative fromeach of the
twenty-nine nenber cities. Wthin FMPA, the Al -Requirenents
Project (ARP) was formed in 1986 and currently has fifteen
muni ci pal nenbers serving approxi nately 280,000 custoners.

Under the ARP, both generating and non-generating nenbers are
required to purchase all of their capacity and el ectrical energy
needs fromthe ARP. Additionally, ARP nenbers with generating
pl ants conmt their capacity to FMPA. FMPA will own TCEC and
act as the project manager for construction. The Fort Pierce
Utilities Authority will operate the TCEC Unit 1 for FMPA

2. FMPA filed with the Departnment a Site Certification
Application (Application) for the TCEC on April 14, 2005. The
Application seeks a certification under the PPSA for the
construction and operation of a 300-negawatt natural gas-fired
el ectrical generation facility, including accessory and
ancillary facilities to be located in the County. The

Application also seeks an ultimte site capacity determ nation



under the PPSA for 1,200 negawatts of electrical generating
capacity on the proposed site.

3. TSEC is located in an unincorporated portion of the
County. The site is |ocated five mles southwest of Fort Pierce
and eight mles northwest of Port St. Lucie and conprises
approxi matel y si xty-ni ne acres.

4. The site is a greenfield site currently used as active
pasture for cattle and horses. It is located in the M dway
| ndustrial Park near Fort Pierce. The site is bordered on the
north and west by a rail line along G ades Cut Of Road, and to
the south by an existing electrical transm ssion line right-of-
way. Land to the east is the undevel oped industrial park. A
wast ewater treatnent plant is proposed for a | and parcel to the
north of the site. Lands surrounding the site are zoned for
i ndustrial uses.

5. The TCEC will consist initially of one nom nal 300-
megawatt conbi ned cycle electrical generating unit and accessory
and ancillary facilities. These additional facilities include
control and mai ntenance buil di ngs, water treatnent and storage
facilities, ultra lowsulfur light oil storage tanks, cooling
tower, and electrical switchyard. An additional 900 negawatts
of electrical generation facilities and accessory and ancillary

facilities may be constructed on the site in the future subject



to necessary approval s under the PPSA. The proposed units wll
be fueled primarily with natural gas with ultra | owsul fur fue
oil as a backup fuel.

6. The County has adopted its Conprehensive Plan (Pl an)
pursuant to the requirenents of Chapter 163, Florida Statutes,
and Florida Adm nistrative Code Chapter 9J-5. That Plan has
been determ ned to be in conpliance wth the requirenments of
Florida law. No portion of that Plan material to the Project
and the site is subject to challenge in any proceedi ng.

7. The site has a future | and use designation on the
Plan's Future Land Use Map (FLUM) of Transportation/Uilities.
El ectrical generation facilities are an allowed use within that
future | and use designati on.

8. The site is zoned Uilities under the Zoning District
Use Regul ations in the County's Land Devel opnment Code and is
shown in the Utilities Zoning District on the official Zoning
Map of the County. Electric generation plants are a Conditi onal
Use in the Wilities Zoning District.

9. Conditional Uses are defined in Section 2.00.00 of the
Land Devel opnent Code as a "use that is generally conpatible
with the use characteristics of a zoning district, but that
requires individual review of its |ocation, design, potentia

ef fect on nearby properties, and configuration in accordance



with Section 11.07.00 [of the Land Devel opnment Code] to
determ ne the appropriateness of the use on any particular site
in the district."

10. O Novenber 1, 2005, by County Resol ution 05-388, the
St. Lucie County Board of County Conm ssioners (Conmm ssioners)
granted a Conditional Use Permt and Major Site Plan Approval
for the site. That Resolution approved the use of the site for
el ectrical generating facilities. As part of its approval of
the Conditional Use Permt and Major Site Plan Approval, the
Conmmi ssioners determned that the site and its use for
el ectrical generating facilities were consistent with the
adopted Pl an, including the Future Land Use El enment (FLUE) and
acconpanyi ng FLUM

11. During that same neeting, FMPA agreed to, and the
Conmi ssi oners approved, a Conditional Use Permt and Major Site
Pl an Approval for only two of the originally proposed four
units, thereby reducing the Project froma 1200- negawatt, four-
unit Project to a 600-negawatt, two-unit Project for purposes of
the County's zoning approvals. FMPA also agreed to obtain
addi ti onal zoning reviews and approvals prior to the
construction of the third and fourth units proposed at the site.
By its zoning action, the Comm ssioners did not disapprove

addi tional future units.



12. Resolution 05-388 contains certain conditions related
to the Project and the site and a site plan for the use of the
site. These conditions relate to an updated | andscape pl an,
construction traffic mtigation plans, alimtation on the fuels
to be used at the site without further approval by the
Conmi ssi oners, and annual contributions by FMPA toward
envi ronnental protection in the County.

13. FMPA is able to design, construct, and operate the
Project in full conpliance with the conditions contained in the
Condi tional Use Permt and Major Site Plan Approval.

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction of the parties and the subject matter of this
proceedi ng pursuant to Sections 120.569, 120.57 and 403.508(2),
Fl ori da Statutes.

15. In accordance with Chapter 403, Florida Statutes, and
Fl ori da Adm nistrative Code Chapter 62-17, proper public notice
was accorded all persons, entities, and parties entitled to such
notice. Al necessary and required governnental agencies, as
wel | as nenbers of the public, either participated in or had the
opportunity to participate in the | and use heari ng.

16. The applicable | and use plans and zoni ng ordi nances

for the Project and its site are those adopted by the County.



For purposes of the | and use hearing, under Section 403.508(2),
Florida Statutes, the applicable "land use plan" is the Plan's
FLUE and the acconpanying FLUM The applicabl e zoning

ordi nances for the Project and its site are contained in the
Land Devel opnent Code and in the Conditional Use Permt issued
by the Commi ssioners.

17. Unrebutted evidence at the hearing denonstrates that
the Project and its site are consistent and in conpliance with
the County's Plan and are consistent and in conpliance with the
Land Devel opnment Code. Additional zoning reviews will be
necessary prior to the certification of generating capacity
above the initial 600 negawatts.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED that the Siting Board enter a final order
determ ning that the Treasure Coast Energy Center Project and
its site, as described by the evidence presented at the hearing,
are consistent and in conpliance with existing | and use pl ans
and zoni ng ordi nances and site-specific zoning approvals of the

County, pursuant to Section 403.508(2), Florida Statutes.
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DONE AND ENTERED t his 30th day of March, 2006, in

Tal | ahassee, Leon County, Florida.

CTZiwwut@»Cﬂ%fwwuk/

DONALD R, ALEXANDER

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 30th day of March, 2006.

ENDNOTE

1/ Al subsequent references are to the 2005 version of the
Fl ori da Stat utes.

COPI ES FURNI SHED

Lea Crandall, Agency derk

Departnent of Environnmental Protection
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Dougl as S. Roberts, Esquire
Hoppi ng Green & Sans, P.A

Post O fice Box 6526

Tal | ahassee, Florida 32314-6526

Scott A Goorland, Esquire

Department of Environnental Protection
3900 Commonweal t h Boul evard

Mai | Station 35

Tal | ahassee, Florida 32399-3000
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Heat her Young, Esquire

2300 Virginia Avenue

Third Fl oor Annex

Fort Pierce, Florida 34952-5632

Kelly A. Martinson, Esquire
Department of Conmmunity Affairs
2555 Shunmard OGak Boul evard
Tal | ahassee, Florida 32399-2100

James V. Antista, CGeneral Counsel

Fl orida Fish and WIldlife Conservati on Comr ssion
620 South Meridian Street

Tal | ahassee, Florida 32399-1600

Pet er Cocotos, Esquire

Sout h Fl orida Water Managenent District
Post O fice Box 24680

West Pal m Beach, Florida 33416-4690

Sheauchi ng Yu, Esquire

Departnment of Transportation

605 Suwannee Street, Ml Station 58
Tal | ahassee, Florida 32399-0458

Martha Carter Brown, Esquire

Fl ori da Public Service Conm ssion
2450 Shumard OGak Boul evard

Tal | ahassee, Florida 32399- 0850

Roger Saberson, Esquire

Treasure Coast Regi onal Pl anni ng Counci
70 Sout heast Fourth Avenue

Del ray Beach, Florida 33483-4514

Roger G Or, Esquire

Cty of Port St. Lucie

121 Sout hwest Port St. Lucie Boul evard
Port St. Lucie, Florida 34984-5042

Frank H. Fee, 111, Esquire

Fee, Kobl egard & DeRoss

401 South Indian R ver Drive
Fort Pierce, Florida 34950-1530
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Gregory M Minson, General Counsel
Department of Environnental Protection
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Hei di M Hughes, General Counse

Departnment of Conmunity Affairs

2555 Shunmard OGak Boul evard

Tal | ahassee, Florida 32399-2100

NOTI CE OF RIGHT TO FI LE EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days of the date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will render a final order in this matter.
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